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CURRENT TOPICS 


Sir Ernest Jelf 
ALL who remember Sir ERNEST JELF as a Master of the 
Supreme Court will have heard of his death on Ist September 
with sadness, for, in spite of his immense learning, his 
personality was human, kindly and winning. He had been 
a Master from 1914 to 1943, and Senior Master and King’s 
Remembrancer from 1937 to 1943. He was called to the Bar 
by the Inner Temple in 1893 and practised on the South- 
Eastern Circuit. He was the editor-in-chief of the ill-fated 
third edition of the Encyclopedia of the Laws of England, 
and other legal works included the Law of Innkeepers, 
Corrupt and Illegal Practices, and Evidence in Commercial 
Cases. He will also be remembered for the series of children’s 
plays and ballets which he wrote. These charming works 
were typical of the man, much more than the great weight 

of learning which he so lightly bore. 


High Court Reform: Interim Proposals 

THE report of the committee appointed in April, 1947, to 
inquire into Supreme Court practice and procedure has now 
been published (Cmd. 7764). The terms of reference of the 
committee are briefly (a) to inquire into the present practice 
and procedure of the Supreme Court (with the exception of 
patent and divorce action practice and procedure) and to 
consider what reforms, whether by legislation or otherwise, 
should be introduced in order to reduce the cost of litigation 
and secure greater efficiency and expedition in the despatch 
of business; (/) to consider certain previous committee 
reports on the business of the courts ; (c) to consider whether 
any modifications should be made in the present rights of 
appeal to, from or within the Supreme Court, other than 
appeals in matrimonial proceedings from courts of summary 
jurisdiction; (d) to consider what machinery might be 
evolved to enable points of law of exceptional public 
interest to be determined wholly or partially at the public 
expense ; and (e) to make interim reports on these matters. 
The committee sits under the chairmanship of Sir RAyMonpD 
EVERSHED, M.R., and includes two other High Court judges, 
the Treasury Solicitor, three solicitors, and a number of 
personalities such as Sir ALAN HERBERT, Professor GOODHART, 
Mr. GEOFFREY CROWTHER, Professor MARSHALL and _ Sir 
ARNOLD GRIDLEY. The decision of the committee to issue 
an interim report in view of the recent publication of the 
final report of the Committee on County Court Procedure 
will be widely welcomed, and their proposals read with 
interest. An article summarising the committee’s report 
appears at p. 568 of this issue, 
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Road Traffic and Vehicles: Registration 
and Licensing 

THE Road Vehicles (Registration and Licensing) Regula- 
tions, 1949 (S.I. 1949 No. 1618), re-enact with amendments 
regulations as to registration and licensing issued between 
1941 and 1947. The principal changes are: (a) the drawing 
of trailers by vehicles being used under general and limited 
trade licences is now permitted ; (4) the war-time provision 
permitting the laying-up or removal from one storage place 
to another of vehicles under a general or limited trade licence 
is made permanent ; (c) the purposes for which vehicles may 
be used under limited trade licences are extended ; (d) the 
requirements as to identification marks of vehicles have been 
modified ; (e) the licensing of carriages not mechanically 
propelled is no longer required, since excise duty is no longer 
payable on such vehicles; and (f) two war-time relaxations 
of the regulations are now discontinued : the exemption from 
carrying identification marks on the backs of certain trailers 
drawn by public service vehicles and used for the production 
of gas, and the provision that members of H.M. Forces might 
be given lifts in vehicles used under limited trade licences. 


National Assistance Act, 1948 

3Y the National Assistance Act (Appointed Day) Order, 
1949 (S.I. 1949 No. 1621), the provisions of ss. 37 to 40 of 
the National Assistance Act, 1948, with the exception of 
subss. (1), (6) and (7) of s. 37, will come into operation on 
lst November, 1949. These sections relate to the procedure 
for registration of a disabled persons’ or old persons’ home, 
to the procedure and right of appeal where registration is 
refused or cancelled, and to the inspection and regulation of 
such homes. Subsections (1), (6) and (7) of s. 37, which relate 
to permitted non-registration and to the penalties for non- 
registration and for offences against the section or regulations, 
are to come into force on Ist July, 1950. All other sections of 
the Act were brought into force on 5th July, 1948. The National 
Assistance (Registration of Homes) Regulations, 1949 (5.1. 
1949 No. 1622), exempt from the operation of s. 37 any 
establishment held upon a charitable trust, which is an 
endowment within the jurisdiction of the Charity Commis- 
sioners under the Charitable Trust Acts, 1853 to 1939, carried 
on immediately before 1st November, 1949, in which 
accommodation but not board is provided for the residents. 
The schedules to these regulations set out the particulars 
to be contained in the registers kept by registration authorities 
for the purposes of s. 37, and matters on which information 
is to be supplied by applicants for registration. 
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THE INTERIM REPORT ON SUPREME COURT 
PRACTICE AND PROCEDURE 


THE committee under the chairmanship of the Master of the 
Rolls appointed on 22nd April, 1947, to consider reforms in 
the practice and procedure of the Supreme Court, has now 
published an interim report (Cmd. 7764). The committee 
has experienced some difficulty in making interim recommen- 
dations since its preliminary views on one subject may well 
require later amendment to conform with its findings on 
another. The report now issued deals with two principal 
subjects: the increase in the jurisdiction of county courts, 
and fixed dates for the hearing of all cases in the Supreme 
Court which involve the examination of witnesses. 


Increase in the Jurisdiction of the County Court 

The committee consider that procedure in the county court 
involves a substantial saving in costs to litigants, both by 
reason of the lower scales applicable and because costs are 
recoverable only on a party and party basis and not as 
between solicitor and client. An increase in the number of 
cases heard in the county court is, therefore, desirable if this 
can be achieved without interfering with its primary function 
as a court for small litigants. At present, county court 
judges spend a considerable amount of time sitting as Divorce 
Commissioners, but the already noticeable decline in the 
number of divorce petitions will soon relieve them of much 
of this work, and the recent proposals of the committee on 
county court procedure (Cmd. 7668) should also increase the 
capacity of those courts. For these and other reasons, the 
county court judges themselves support the view of the 
committee that the county courts can deal with an increase 
in the size of their lists. 

The committee consider that an increase in the jurisdiction 
of the county courts will not by itself result in an increase in 
the number of cases to be tried in those courts unless some 
measure of compulsion is used. Further, it is recognised that 
an increase in jurisdiction must be accompanied by an 
increase in the permitted scales of costs in the more substantial 
cases. 

With these matters in mind the committee’s recommenda- 
tions are as follows :— 

(i) An increase in the jurisdiction of the county court in 
actions of contract or tort from £200 to £300. 

(ii) An increase in the scales of costs in such actions 
where the amount claimed exceeds £100. 

(iii) An amendment to s. 47 (1) (4) of the County Courts 
Act, 1934, to restrict to the county court scale the costs of 
a plaintiff who sues in the High Court and recovers less 
than £300 in contract or £200 in tort. 

(iv) An amendment to s. 45 of that Act whereby the 
Master on the summons for directions or on a summons 
under Ord. 14 shall, on his own initiative, order an action 
in the High Court to be transferred to the county court if 
it is within the jurisdiction of that court and there is no 
sufficient reason for the action remaining in the High Court. 

(v) A defendant shall no longer have the right to 
insist on the transfer of a county court action to the High 
Court when the amount involved exceeds £100. 

The committee consider that the special provisions of 
s. 47 (4) of the County Courts Act, 1934, whereby a plaintiff 
who obtains judgment in the High Court for {20 or upwards, 
either in default of appearance or defence or under Ord. 14, 
may obtain costs on the High Court scale, should be retained 
in principle. The suggestion is made, however, that the 
principle should apply only to claims of £75 or upwards. 

A suggested minor reform is that the county court 
jurisdiction in actions for the recovery of land, or where 
title is in dispute, should exist where the annual rateable 
value of the land does not exceed £60. This is not intended 
to restrict the existing jurisdiction of the court, but to supply 
a more practical test than the present one which refers to an 
annual value not exceeding £100. It is thought that land 
with a rateable value of £60 will have a true “annual”’ value 
of at least £100 and probably more. 


Matters in respect of which no increase in county court 
jurisdiction is recommended are— 

(a) libel, slander, seduction, and breach of promise of 
marriage ; 

(4) equity matters, including applications under the 
Inheritance (Family Provision) Act, 1938 ; 

(c) the grant of an injunction or the giving of a declaratory 
judgment when unaccompanied by a claim for pecuniary 
damages. 

The committee also reject the suggestion that cases arising 
under the Rent Acts should be tried in the High Court when 
the rent of the premises is high. 

Fixed dates for trial in the Supreme Court 

The committee are much impressed bv the overwhelming 
weight of evidence in favour of fixing dates for trials which 
involve witnesses, but recognise that any such system gives 
rise to administrative problems of “‘ exceptional and obstinate 
difficulty.’’ Any system of fixed dates will involve some 
waste of judicial time and, if this is to be kept within 
reasonable limits, the lists must contain a “‘ cushion ”’ element 
consisting of cases for which no date is fixed and which can be 
brought into the list at short notice in the event of a judge 
becoming unexpectedly free. In the Chancery Division this 
“cushion”’ is largely provided by non-witness actions for which 
no dates are fixed, but the number of actions of that type in 
the King’s Bench Division is negligible. For this and other 
reasons it is unlikely that identical procedures will be intro- 
duced for both divisions and no doubt the present experiment 
in the Chancery Division will be allowed to work itself out. 
The views of the committee with regard to King’s Bench 
actions may be summarised as follows : 

(i) It is not practicable to fix dates for circuit cases, but 
either party to an action for trial in London should have 
the right to apply for the fixing of a date for trial. 

(ii) The application should not be made on the summons 
for directions, but should be made to the ‘‘ Master in Charge 
of the Lists’ at any time after entry for trial. A solicitor 
applying for a date to be fixed should know what dates will 
suit his witnesses and counsel, for, once fixed, the date 
would be changed only in most exceptional circumstances. 
If no application were made within one month of entry for 
trial the case would appear in the warned list and might 
then come on for trial at any time. 

(iii) Cases should not be assigned to individual judges. 

(iv) Ifacase for whicha date had been fixed were settled the 
fact would be reported to the court within twenty-four hours. 
The proposed system is thought to have advantages for the 

public which outweigh the inevitable waste of judicial time. 
In the words of the report—‘‘ The real basis of the loss 
occasioned by the absence of a fixed date system lies in the 
fact that when once it is known that a case may appear in 
the list for trial on some day about a month ahead, no party 
or ordinary or expert witness can safely make any certain 
engagement within that period.’ The inconvenience does not, 
therefore, affect the party or witness alone, but extends to all 
his other clients or customers. The waste of a judge’s time 
must be balanced by increasing the number of effective 
“‘judge-hours”’ in the judicial year and the committee make 
two recommendations for this purpose. The first is that the 
Long Vacation should be reduced from ten weeks to eight 
(the historical reason for a ten-week vacation, namely, to allow 
the people to get in the harvest, being no longer valid), and 
that the Christmas Vacation should be reduced by one week. 
This change would provide approximately eighteen additional 
days each year. Secondly, the committee suggest that the 
courts in London should normally sit until 4.30 p.m. so as to 
give a full five-hour hearing each day. As these two re- 
commendations are thought insufficient in themselves, the 
committee are forced to the further conclusion that four 
additional judges would be required if excessive arrears were 
to be avoided. 
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REMAND 
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STRICTLY speaking “ adjournment ” means the postponement 
of the hearing of a charge or summons, and ‘“‘ remand ”’ means 
the release of the defendant on bail or his committal to custody 
pending the adjourned hearing, as the case may be. However, 
for the sake of brevity, where the context admits, the word 
“remand” will be used in this article to include 
“ adjournment.” 

So far as summary cases are concerned, the ordinary powers 
of remand are conferred by the Summary Jurisdiction Act, 
1848. Section 3 empowers a justice or justices of the peace 
to remand to some future day, on bail or in custody, if the 
warrant under which the defendant is before the court is at 
variance with the evidence and they consider that the 
defendant has been deceived or misled by it. Section 13 
confers upon a justice or justices power of remand, in custody 
or on bail, where the defendant is before the court on a 
summons or warrant and the complainant or informant fails 
to appear. Section 16 empowers a justice or justices, before 
or during the hearing of a summary case, to ‘‘ adjourn the 
hearing of the same to a certain time and place to be there 
appointed,’’ and once again there is power to release on bail 
or remand in custody in the meanwhile. This section has been 
extended by s. 25 of the Criminal Justice Act, 1948, to which 
further reference is made later in this article. 

Neither of these sections of the Act of 1848 imposes any 
limit upon the period of the remand ;_ but, if they remand in 
custody, justices must exercise their discretion judicially and 
for a proper purpose, e.g., for the purpose of obtaining 
information ; and the period of remand must be a reasonable 
one, and not imposed for the purpose of punishment (R. v. 
Brentford, ] J. ; ex parte Muirhead (1942), 106 J.P. 4). It is 
usual, however, for justices acting in summary cases to keep 
within the limit of eight clear days’ remand in custody which 
is applied by statute to indictable cases, and to which further 
reference is made below. 

If the offence with which the defendant is charged is an 
indictable one, triable summarily, (a) the court. may adjourn 
the case before or during the hearing with a view to ascertaining 
whether or not it is expedient to deal with the case summarily ; 
or (6) if the court is not a petty sessional court and the justices 
think the case is one proper for summary trial, they may adjourn 
the case to the next practicable sitting of a petty sessional 
court (Summary Jurisdiction Act, 1879, s. 24). In such cases 
the defendant may, of course, be admitted to bail or remanded 
in custody, but if in custody the limit of eight clear days 
imposed by s. 21 of the Indictable Offences Act, 1848, applies 
to a remand under (a), but not under (0), above. 

The importance of s. 24 of the Act of 1879 is now consider- 
ably reduced by reason of s. 29 of the Criminal Justice Act, 
1948, which enables the court before which a person not under 
17 years of age is found guilty of an indictable offence triable 
summarily to commit him in custody (but not on bail) to 
quarter sessions appeal committee for sentence if, having 
regard to his character and antecedents, it considers its own 
powers of punishment to be insufficient. 

As regards indictable offences being dealt with as such, s. 21 
of the Indictable Offences Act, 1848, as amended by the 
Criminal Justice Administration Act, 1914, s. 20, empowers a 
justice or justices to remand for a reasonable time, not 
exceeding eight clear days, on bail or in custody, subject to the 
qualification that if the defendant is released on bail he may be 
remanded for more than eight clear days if both he and the 
prosecutor consent. 

There is some ground for the view that the power to remand 
in custody for more than eight clear days if the parties consent 
may not be limited to cases where the defendant is released on 
bail, but the safer course is for the limit of eight clear days to 
be observed in all cases where the defendant is remanded in 
custody. Eight clear days means, of course, eight days 
intervening between the day of remand and that of hearing, 
so that, for example, a remand on the 16th of the month may be 
until the 25th of the same month. Section 36 of the 
Metropolitan Police Courts Act, 1839, however, gives a 


metropolitan magistrate power to adjourn the hearing of a 
charge of an indictable offence for such period as he may 
determine (R. v. Garrett ; ex parte de Dryver (1918), 82 J.P. 74). 

Further, by s. 20 of the Criminal Justice Administration 
Act, 1914, a person already on remand who is accused of any 
offence, whether triable on indictment or summarily, who is 
unable to attend owing to illness or accident, may be further 
remanded in his absence for a reasonable time by a court of 
summary jurisdiction. 

When a court of summary jurisdiction has reason for doubt 
as to the mental condition of a defendant, it is desirable to 
remand the case so that a medical report or medical evidence 
may be obtained. Usually in practice remand in such cases is 
in custody, and the committal order is accompanied by a 
request that the defendant be kept under observation and 
that on the adjourned hearing a report from the prison 
medical officer be supplied to the court. By s. 26 of the 
Criminal Justice Act, 1948, if after conviction of an offence 
punishable summarily with imprisonment the court considers 
that the physical or mental condition of the defendant ought 
to be investigated, the court must (not may) remand him, 
either in custody or on bail, for not more than three weeks 
at a time. If bail is granted there must (not may) be a 
condition attached to the recognisance that he shall submit 
to a medical examination by a doctor, and the court must 
either name the doctor or specify the institution or place 
where he is to be examined; further, if arrangements have 
been made for him to be received into an institution for the 
purpose of examination then a condition of residence may be 
added. Similar conditions may be attached to the recognisance 
of a person committed for trial and allowed bail. 

By s. 24 of the same Act justices are given power, after 
conviction of a person for an offence punishable summarily 
with imprisonment, to make a reception order directing that 
he be detained in an institution ; before a reception order is 
made, however, the justices must be satisfied on the evidence 
of at least two qualified medical practitioners that the 
defendant is of unsound mind, and also that he is a proper 
person to be detained. 

A person convicted by a court of summary jurisdiction 
may be remanded by the court for the purpose of enabling 
inquiries to be made or of determining the most suitable 
method of dealing with the case; but no such remand may 
be for any single period exceeding three weeks (Criminal 
Justice Act, 1948, s. 25). This time limit effectually prohibits 
the undesirable practice which previously: prevailed in certain 
courts of adjourning a case for a long period in order to see 
whether the defendant would make restitution, with a view to 
imposing a light punishment if he did so and a heavy one if 
he did not. The same section then proceeds to enact that, if 
after conviction the case is adjourned as above mentioned, 
the defendant may be sentenced or otherwise dealt with for 
the offence by any court of summary jurisdiction acting for 
the same petty sessional division or place as the court which 
convicted him, provided that if the sentencing court does not 
consist wholly of the same justices as the convicting court, 
the former sha: ‘nquire into the circumstances of the case 
before sentencing or otherwise dealing with him. 

This latter provision may be convenient, but it should be 
used with caution, and generally speaking it is obviously 
desirable that wherever possible the justices who convict 
should also sentence. Cases may easily arise where, after 
conviction, the defending advocate may make a very strong 
and impressive plea in mitigation of sentence, the effect of 
which may be completely lost if the defendant is later sentenced 
by a differently constituted bench of justices. 

As to juveniles, i.e., those under 17 years of age, the same 
rules apply as in the case of adults ; but since by s. 10 of the 
Summary Jurisdiction Act, 1879, as substituted by s. 60 and 
Sched. III of the Children and Young Persons Act, 1933, a 
child under 14 years of age charged with any offence other than 
homicide is required to be dealt with summarily unless a 
person not a child or young person is charged jointly with 
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him and is committed for trial, and by s. 11 of the Act of 1879, 
all indictable offences other than homicide committed by 
a young person who has attained 14 but not 17 years of age 
may be dealt with summarily if he consents, the effect is that 
juvenile offenders may be remanded for any reasonable period 
under the Summary Jurisdiction Acts, except where charged 
with homicide or jointly with an adult with a view to committal 
of both for trial, or where a young person is charged with an 
indictable offence and the court has not decided to deal 
summarily with him with his consent; in these excepted 
cases the limit of eight clear days’ remand in custody applies 
under s. 21 of the Indictable Offences Act, 1848, and s. 20 
of the Criminal Justice Administration Act, 1914, which have 
already been dealt with above. 

Section 48 of the Children and Young Persons Act, 1933, 
provides that when a juvenile court has remanded a juvenile 
for information to be obtained with respect to him, the period 
of remand may be extended in his absence so long as he 
appears before the court or a justice at least once in every 
twenty-one days; in practice it is usual for this limit of 
twenty-one days to be applied whenever a juvenile is remanded 
in custody under the Summary Jurisdiction Acts. 

When a juvenile is remanded in custody he must be 
committed to a remand home and not to a prison, unless he is 
a young person and the court certifies that he is too unruly 
or depraved (Children and Young Persons Act, 1933, s. 33). 

Juveniles who are refractory, or in need of care or protection, 
may, however, be sent by a juvenile court to a “ place of 
safety,’ or may be committed to the care of a fit person, by 
way of interim order for a period not exceeding twenty-eight 
days, so as to enable the court to decide on the most appro- 
priate method of dealing with them. Further successive 
interim orders may then be made, if necessary, so long as no 
one of such orders exceeds twenty-eight days in duration 
(Children and Young Persons Act, 1933, s. 67). “‘ Place of 
safety ’’ includes a remand home, police station, hospital, or 
suitable place (zbid., s. 107). Under s. 75 of the Criminal 
Justice Act, 1948, once remand centres are available a juvenile 
court acting under s. 67 of the Act of 1933 will be able to send 
a juvenile to a remand centre instead of to a place of safety 
by interim order under that section if he is either too unruly 
or depraved for a place of safety, or if his physical or mental 
condition calls for inquiry, facilities for which are not available 
there. 

It will have been noticed, no doubt, that none of the 
statutory provisions relating to remand refers specifically to 
adjournment sine die, even where the defendant is admitted 
to bail; in fact, the wording of s. 16 of the Summary Jurisdic- 
tion Act, 1848, as quoted above, appears expressly to negative 
such an adjournment in cases to which that section applies. 
In practice, however, such cases are frequently adjourned 
sine die, and this course is so obviously convenient in many 
cases, especially those of a civil nature where there is a 
possibility of the parties settling their difficulties out of court. 
that provided the parties do not object at the time it is 


THE SOLICITORS’ 


JOURNAL September 10, 1949 


probable that the High Court would hesitate long before 
holding it to be ultra vires. 

As to the considerations which should influence a court in 
deciding whether or not an accused person should be released 
on bail, some guidance may be obtained from the observations 
of Atkinson, J., in the Court of Criminal Appeal in R. v. 
Phillips (1947), 111 J.P. 333. 

In that case the applicant was charged with housebreaking, 
bailed by the police to appear at court and then remanded 
by the magistrates on bail ; he committed nine other offences 
whilst on bail, and was then committed for trial; he also 
had previous convictions for stealing. He was sentenced to 
four years penal servitude, and applied to the Court of Criminal 
Appeal for leave to appeal against sentence. 

In dismissing the application, Atkinson, J., said: “ . . . 
the court feels very strongly that this man ought never 
to have been let out on bail. In cases of felony, bail is 
discretionary, and the matters that ought to be taken into 
consideration include the nature of the accusation, the nature 
of the evidence in support of the accusation and the severity 
of the punishment which conviction will entail. Some 
crimes are not likely to be repeated pending trial and in those 
cases there may be no objection to bail; but some are, and 
housebreaking is particularly a crime which will very likely 
be committed if a man is let out on bail, especially by a man 
who has a record for housebreaking such as this man had. It 
is an offence which can be committed with a considerable 
measure of safety. Here were three charges against him ; 
as to one, there was no defence, as to another he was actually 
arrested in the act, yet with all these previous convictions 
this man was given bail, not once but twice over, first pending 
the hearing before the magistrates and again on pleading to 
the charge. To turn such a man loose on society until he has 
suffered his punishment for an undoubted offence, one which 
was not in dispute, is, in the view of the court, a very inadvis- 
able step to take, and they do wish the magistrates who let 
these young housebreakers out on bail to know that it is 
nineteen times out of twenty a very wrong step to take. 
The court hopes that some publicity will be given to this 
case with regard to that matter, so that magistrates may hear 
the views of the Court of Criminal Appeal.” 

It is often urged by advocates applying for bail that the 
sole consideration is the likelihood or otherwise of the defendant 
surrendering to his bail in due course. From the above it 
will be apparent that such an argument is fallacious, and that 
justices should also have regard to the public interest by 
keeping in custody persons who, if released, are likely to commit 
further offences. 

The Home Secré¢tary, on the other hand, by a circular 
dated 6th August, 1906 (see 70 J.P.N. 376), urged that where a 
person who is charged with a minor offence appears to have 
little or no means and is not believed to belong to the criminal, 
vagrant, or homeless class, justices should liberate him pending 
trial either in his own recognisance or with a surety in such 
small amount as he may reasonably be expected to find. 


E.G. B.T. 


LOCAL GOVERNMENT NEWS-—III 


AMBULANCE SERVICES 


A NUMBER of small miscellaneous points in connection with 
the provision of ambulances under the National Health 
Service Act, 1946, are worth noting :— 


(A) In a recent accident in a speedway race which was 
being televised at the time, it was reported by a national 
newspaper that an ambulance arrived at the speedway 
from its station within a matter of minutes, having seen 
the accident occur on a television set. This will, no doubt, 
seem an admirable arrangement to local health authorities 
who are often asked by the promoters of sporting events 
to provide an ambulance to stand by in case of accident. 
For in such cases the authority can make no charge to 
the promoters for the service provided. Section 197 of 
the Public Health Act, 1936, gave power to provide 


ambulances and make charges for the use thereof, but 
this section was repealed by Sched. X to the National 
Health Service Act, 1946. This Act confers no power 
to charge. One way out of the difficulty is, of course, 
for the local health authority to pass requests of this sort 
to voluntary organisations or private operators who may 
be providing ambulances under agency arrangements. 
Where this is impossible the authority may care to 
remember that they may accept any gift of real or personal 
property for any local public purpose (s. 268 of the Local 
Government Act, 1933). It is no doubt right that 
ambulances should stand by at public events or competitions 
where experience shows that accidents are likely. It seems 
wrong, however, that this should be at the local authority’s 
expense in cases where the promoter makes a profit out 
of the event. 
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(B) Most authorities will be aware that ambulances are 
exempt from licence duty under s. 13 (4) of the Finance 
Act, 1920. It does not matter whether an ambulance 
is operated directly by the authority or by an agent on 
their behalf. The exemption applies to any ambulance. 
It does not apply, however, to what are usually called 
‘“ sitting case cars,”’ i.e., ordinary motor cars used to carry 
patients who need no stretcher. Apparently, if a vehicle 
were adapted so that, although not constructed as an 
ambulance, it could be used as one if required, then 
exemption might be claimable under the section. 

(c) It is understood that the Local Authorities’ 
Conditions of Service Advisory Board has recommended 
that ambulance staffs should fall within the scope of the 
National Joint Industrial Council for Local Authorities’ 
Non-Trading Services (Manual Workers) so far as their 
pay and service conditions are concerned. 


REGISTRATION OF ELECTORS 

Section 21 (2) of the Representation of the People Act, 
1948, gives the local government vote to a person who occupies 
as owner or tenant any rateable land or premises in the area 
of the yearly value of not less than £10. The monetary 
limit is new in that it has not been seen since 1918 at least. 

The question arises whether agricultural land and buildings 
are within the phrase “‘ rateable land or premises.” 

By s. 67 of the Local Government Act, 1929, no person 
shall pe liable to pay rates in respect of any agricultural 
land or agricultural buildings or be deemed to be in occupation 
thereof for rating purposes. It will be recalled that the 
expression ‘‘ agricultural buildings’’ does not include 
dwelling-houses. 

In view of this definition it would appear that persons 
who do not appear in the valuation list or rate book are 
not entitled to the non-resident qualification. 

MISLEADING STATUTES 

There is nothing more awkward for the practitioner than 
an Act which comes into effect in several stages. This 
thought is prompted by the discovery of a section in the 
Road and Rail Traffic Act, 1933 (s. 30), which would 
admirably have met a particular point, but which turns out 
on further inquiry not yet to be in force. No prizes are 
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offered, but one wonders what is the oldest section on the 
statute book which is still not operative. 

LANDLORD AND TENANT (RENT CONTROL) Act, 1949 

These notes are not the place to deal in detail with the 
Landlord and Tenant (Rent Control) Act, 1949, which came 
into force on 2nd June this year. A cynic with a bias to 
the right politically has described it as an Act to end private 
lettings. That remains to be seen. It needs no prophet, 
however, to say that the Act does nothing to lighten the 
labours of those lawyers—and they are legion—who have 
to grapple with the complex mass of rent restriction and 
rent control legislation. 

Fortunately solicitors in local government are not as 
hard pressed by those complexities as their brethren in 
private practice. Local authorities other than county councils 
have, nevertheless, some duties under the Act. By s. 5 they 
must keep an up-to-date register of the determinations 
made by tribunals which refer to houses in their district. 
The public may inspect this register during normal hours of 
business. The determinations which have principally to 
be registered are those made under s. 1 of the Act. The 
register will thus record the reasonable rent as determined 
by the tribunal of dwelling-houses let for the first time after 
Ist September, 1939, allowance being made for any permitted 
increases. The register has to contain, besides the rent 
determined by the tribunal 
(a) A specification of the dwelling-house. 

(>) The particulars as to the tenancy prescribed by 


reg. 2 of the Landlord and Tenant (Rent Control) 
Regulations, 1949. There are seven items in all so 
required. 


(c) Certificates issued by tribunals and determinations 
made by them in respect of premiums (para. 10 of Sched. 1). 
It will be recalled that one of the objects of the Act is 
to restrict the requiring of premiums for controlled 
dwellings and to authorise the recovery of excessive 
premiums paid before 2nd June, 1949, 

Leaflet F.R. 2A is a useful summary of the provisions 
of the Act intended for consumption by the general public. 
Although it is probably over the heads of most, it achieves 
the considerable feat of making the Act reasonably 
intelligible—at any rate to a solicitor. J. K.B. 


PREFERENCE SHARES WITH PREFERENTIAL RIGHTS 
AS TO CAPITAL—I 


THE attention of practitioners is called to the recent decisions 
of the House ot Lords in Scottish Insurance Corporation v. 
Wilsons and Clyde Coal Co. (1949), 93 Sox. J. 423, to which 
I shall refer as Wilsons & Clyde, and Prudential Assurance 
Corporation v. Chatterley- Whitfield Collieries, Ltd. {1949} 
1 All E.R. 1094, to which I shall refer as Chatterley-Whitfield. 
These decisions have done much to clarify certain points 
regarding the rights of preference shares, which have long 
been considered doubtful, and they have also had a serious 
effect on the value of certain types of preference shares as 
investments. The result of these decisions is summarised 
briefly (although, perhaps, not exhaustively) in the following 
paragraph. 

First of all, it is now definitely established that the rights 
of preference shareholders on a reduction of capital are 
parallel to their rights on a liquidation. This had for some 
time been considered by many to be the correct view of the 
law (cf. Buckley on the Companies Acts, 11th ed., p. 120), 
but prior to these decisions there was no judicial authority 
for this proposition. The effect of this is that, provided the 
reduction of capital is, in the opinion of the court, fair and 
equitable, preference shareholders with rights preferential 
as to capital may be paid off in priority to other shareholders. 
Secondly, the scope of what is “ fair and equitable ’’ on a 
reduction of capital may be said to have been widened, with 


the effect that in certain cases preference shares which carry 
a high rate of interest, and which, in view of current interest 
rates, may be quoted on the Stock Exchange at a high premium, 
may be paid off at par at very short notice. The grounds 
for this decision are examined in considerable detail below. 
Thirdly, in the case of colliery companies, a reduction of 
capital may be effected by paying off preference shares which 
are preferential as to capital, despite s. 25 of the Coal 
Nationalisation Act, 1946, which section makes provision for 
eventual compensation being paid where nationalisation has 
caused hardship as between different classes of shareholders. 
Fourthly, and finally, where preference shares are given 
by the memorandum and articles of the company preferential 
rights as to dividend and capital and no mention is made 
as to surplus assets, the rights attaching to these preference 
shares are prima facie exhaustively defined and will not carry 
the right to any participation in the surplus assets of the 
company. Consequently Re William Metcalfe & Sons, Ltd. 
(1933) Ch. 142, was expressly overruled by Wilsons & Clyde. 

It must, however, be emphasised that, despite these 
decisions, the interpretation of the rights of preference 
shareholders is always a matter of construction. It is there- 
fore possible to do no more than formulate the principles 
governing the construction of memoranda and articles relating 
to the rights of preference shares. It is thus the intention of 
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these articles not so much to catalogue the precise details of 
Wilsons & Clyde and Chatterley-Whitfield (which may be 
obtained from the Law Reports) but rather to examine them 
closely and to extract from them the broader issues of principle. 
In this article I shall deal with the eftect of these decisions upon 
the rights of preference shareholders in a reduction of capital 
and in the next with the rights of preference shareholders to 
participate in the surplus assets of a company in liquidation. 

It is convenient for the purposes of this article to consider 
Wilsons & Clyde and Chatterley-Whitfield together, although 
two differences between them should be noticed at the outset. 
First, in Wilsons & Clyde liquidation was imminent when the 
proposed reduction came before the court, whereas in 
Chatterley-W hitfield, it was intended to carry on the enterprise 
in new fields. The distinction is of some importance in that 
in Chatterley-Whitfield there was a valid business reason for 
paying off preference shares which carried a high rate of 
interest and which had become a burden on the company 
with its earning power impaired by nationalisation. Secondly, 
it was claimed in Wilsons & Clyde (although the claim proved 
abortive) that the preference shareholders were entitled to 
share in the surplus assets of the company, whereas in 
Chatterley-Whitfield such a claim was expressly negatived 
by a provision of the articles. Apart from these distinctions, 
however, both companies had preference shareholders with 
rights preferential as to dividend and capital and both com- 
panies sought to effect a reduction of capital, inter alia, 
by paying off the preference shareholders in toto at par. 

In both these cases the proposed reductions of capital were 
challenged by different) proportions of preference share- 
holders on the ground that they were neither fair nor 
equitable. In Wilsons & Clyde it was sought to establish 
the unfairness on three main grounds. First, that the 
preference shareholders were to be deprived of a high-yielding 
and well-secured investment, thus adversely affecting their 
interests, but benefitting the ordinary shareholders. Secondly, 
that the preference shareholders were deprived ab ante of 
their right to participate in the distribution (of surplus assets) 
on a liquidation (which was imminent). Thirdly, that the 
preference shareholders were deprived ab ante of such com- 
pensatory rights to which they might be entitled under s. 25 
of the Coal Nationalisation Act, 1946. — In Chatterley-Whitfield 
it was sought to establish the unfairness on the first and third 
grounds alone. In support of these contentions, the preference 
shareholders advanced two further arguments: (1) that 
those preference shareholders who had supported the reduction 
had only done so because they were ordinary shareholders, 
but that the majority of shareholders who only held preference 
shares were opposed to the scheme. It is not worth quoting 
the facts and figures of the voting, however, as it was held in 
both cases that the court was unable to derive any guidance 
from the analysis of the voting as to the true views of the 
preference shareholders, although Evershed, L.J. (as he then 
was), dissented from this in the Court of Appeal in Chatterley- 
Whitfield. (2) Yhat the mghts of preference shareholders 
in a reduction of capital are not necessarily parallel to their 
rights in a liquidation. It was argued that the right of 
preference shareholders to be paid off in priority ina liquidation 
was intended to give them a preferential advantage and that 
it was not intended to and should not operate to their dis- 
advantage on a_ reduction. Evershed, L.J., supported 
this view in his dissenting judgment in the Court of Appeal, 
but the majority of the Court of Appeal and the majority 
of the House of Lords held that the rights of preference 
shareholders on a reduction were parallel to their rights in a 
liquidation. The following passage from Buckley referred 
to above (11th ed., p. 120) was given judicial recognition and 
accordingly I will quote it: ‘‘ Subject to the power of the 
court to sanction any reduction which is fair and equitable, 
the inference to be drawn from the fact that the Act is silent 
as to the manner in which, in case of reduction, loss is to be 
borne or money is to be returned as among the several share- 
holders is that, if it be a loss, it is to be borne among them 
in such manner as under the constitution of the company 
loss in respect of the capital is to be borne, and, if it be money 
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to be returned, it is in like manner to be returned as capital 
is returnable.”’ 

In both Wilsons & Clyde and Chatterley-Whitfield tlie 
preference shareholders had a right of preference both as to 
dividend and as to the repayment of capital, therefore, once 
Buckley's principle (above) is adopted, it is clear that (in 
the absence of other unfairness) the first objection of the 
preference shareholders—that they were prematurely deprived 
of a high-yielding investment which they could not replace 
falls to the ground. It is part of their bargain that they 
will be paid off first, and it is part of the risk of the investment 
that they should lose their high rate of interest and maybe 
the premium at which the shares may be quoted on the Stock 
Exchange, should the company decide to reduce its capital 
on the ground that it has capital in excess of the company’s 
wants. If, on the other hand, preference shares do not have 
priority as to the return of capital, they are entitled to be 
paid off pari passu with the ordinary shareholders (cf. A: 
Mackenzie |1916| 2 Ch. 450). 

The second main objection of the preference shareholders 
(only applicable in Wilsons & Clyde) only arose when they 
claimed to be entitled to participate in the surplus assets 
in a liquidation. It was held in the Court of Session and in 
the House of Lords in Wilsons & Clyde that they were not 
in the event entitled thus to participate, and with this point 
I will deal in my next article. If, on the other hand, it had been 
held that they were entitled to participate in the surplus 
assets, it is possible that this second objection would have 
proved fatal. The House of Lords has left this question open. 
Lord Keith in the Court of Session held that it was only the 
present rights of preference shareholders which could be 
considered and that the rights of preference shareholders in a 
liquidation were (prior to the liquidation) future and con 
tingent rights, and that it was not relevant that the company 
contemplated a liquidation in the near future. Lord Greene, 
M.R. (as he then was), doubted whether Lord Keith was right 
in formulating this proposition, but the point did not fall 
to be decided. 

The third objection of the preference shareholders was that 
the proposed reduction deprived them of their rights under 
s. 25 of the Coal Nationalisation Act, 1946. In this con- 
nection it was submitted that s. 25 ousted the jurisdiction of 
the court under s. 55 of the Companies Act, 1929 (s. 66 of the 
Companies Act, 1948) to sanction reductions of capital, 
but it was held that it did not. It was then argued that the 
court should decline to entertain applications for confirmation 
of reductions in the case of colliery companies in the interval! 
between the vesting date and the settlement and payment 
of compensation under the Act. In his judgment in Wilsons 
and Clyde, Lord Normand recalled that a court of law has 
no discretion whether it will exercise its jurisdiction or not 
judex tenetur impertiri judicium suum.” “ The court therefore 
cannot be moved to suspend applications for confirmation of 
reductions of capital in order to give place to a tribunal 
created by a statute which has neither clearly ousted not 
clearly suspended the jurisdiction. Its duty, therefore, 
remains to consider whether the proposed reduction is fair 
and equitable, but in discharging its duty it must have regard 
to the provisions of s. 25.” 

The proposed reductions in Wilsons & Clyde and Chatterley- 
Whitfield were both sanctioned by the House of Lords as 
being fair and equitable, although attention is called to the 
strong dissenting judgment of Lord Morton of Henryton 
in Wilsons & Clyde. It may fairly be said that the scope of what 
the court considers “‘ fair and equitable’’ has been widened 
by these decisions. In fact, in his dissenting judgment in 
the Court of Appeal in Chatterley-Whitfield, Evershed, L.J., 
shared the Lord President’s difficulties (expressed in his 
dissenting judgment in the Court of Session in Wilsons & Clyde 
Coal Co. {1948} S.C. 360) in figuring circumstances in which 
the discretion of the court to refuse to sanction a reduction 
on the grounds that it is unfair may ever be worth while 
invoking again. It is certainly true that there is a dearth 
of authority where the court has refused to sanction reductions 
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on this ground. Tliis may be due in part to the standard of 
fair play maintained by limited companies, but also to the 
very existence of the court’s discretion underlying the conduct 
of companies. It is, however, suggested that if a company 
were to attempt, when liquidation was imminent, to reduce 
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its capital by paying off preference shareholders who are 
clearly entitled to share in the surplus assets of the company 
in a liquidation, the court might well exercise its discretion 
and refuse to sanction the reduction. 

N. P. M. E. 


ANTICIPATORY BREACH OF CONTRACT 


THE decision in Thorpe v. Fasey (reported at p. 552, ante) 
rested to a large extent on the terms of a rather complicated 
contract, but one point of general interest emerges from the 
judgment. That is the nature of the repudiation which can 
be said to constitute such an anticipatory breach of contract 
as will support an action for damages. 

This was a vendor's action for damages for breach of a 
contract for the sale of land. This claim was made in addition 
to a claim for specific performance, but the plaintiff did not 
pursue this latter claim at the trial. The plaintiff claimed, 
in the alternative, rescission of the contract. The contract, 
which was entered into in 1937, provided for the sale by the 
plaintiff to the defendant of 157 acres of land and for the 
payment of the purchase price by instalments spread over the 
years 1937, 1939, 1940 and 1941. On payment of each instal- 
ment a specified portion of the land was to be conveyed to the 
defendant. The defendant paid the first instalment and the 
first parcel of land specified in the contract was duly conveyed 
to him; but he found himself unable, owing to the war, to 
pay the second instalment, which fell due in 1939; and in 
fact he did not pay either that instalment or those which 
became payable thereafter. After the end of hostilities 
correspondence passed between the parties, the plaintiff 
urging completion and the defendant asking for time pending 
the clarification of the planning position with regard to the 
land. This correspondence was inconclusive, and the plaintiff 
did not at any time inform the defendant before the issue of 
the writ that the purchase must be completed by a named 
day. ; 

Wynn Parry, J., treated the claim to damages as made on 
the footing that there had been an anticipatory breach of the 
contract, consisting of the defendant’s repudiation of the 
contract. After reviewing the authorities, including Mersey 
Steel & Iron Co. v. Naylor, Benzon & Co. (1884), 9 App. Cas. 
434, and Harold Wood Brick Co., Ltd. v. Ferris {1935) 2 K.B. 
198, the learned judge concluded that no distinction (such 
as it had been sought to draw in argument) existed between 
the nature of repudiation which was required to constitute an 
anticipatory breach and that which was required where the 
alleged breach occurred after the time of performance. The 
result of this view on the present case was that, when all the 
circumstances were taken into account, the purchaser had 
never, in terms, repudiated the contract. The vendor had 
never in the course of the correspondence made time of the 
essence, and in order to succeed in his claim that the contract 
had been repudiated by the purchaser he had, in these 
circumstances, to show that the purchaser was either unable 
or unwilling to perform the contract however much time he 
might have been allowed for the completion of the purchase ; 
and this the vendor had failed to do. 

As regards the application of the principle to the facts 
of the particular case, the only thing that need be stressed 
is the great importance, when one party appears to be in 
default, of giving him a final warning, with a time limit, before 
starting proceedings. Always tactically advantageous, such 


a final warning may sometimes (as in this case) affect the 
essential validity of a claim. But the principle itself, as laid 
down in this case, can be usefully elucidated. 

In the course of his speech in the Mersey case Lord Blackburn 
(at p. 493) used the following words, which have found their 
way into textbooks and which will be familiar to some of my 
readers : 

“The rule of law, as I always understood it, is that 
where there is a contract in which there are two parties, 
each side having to do something . . . if you see that the 
failure to perform one part of it goes to the root of the 
contract, goes to the foundation of the whole, it is a good 
defence to say, ‘ [ am not going on to perform my part of it 
when that which is the root of the whole and the substantial 
consideration for my performance is defeated by your 
misconduct ’.”’ 

That is the rule in regard to anticipatory breaches, but the 
insistence in this passage on the requirement that the failure 
should be one that goes to the root or foundation of the 
whole contract appears to suggest that where an anticipatory 
breach is pleaded, the conduct relied upon to support the 
allegation must be completely unequivocal, whereas where 
the breach occurs after the time for completion had passed, 
something less in the way of proof of repudiation is required. 
In fact, the decision in the Mersey case (a case of a contract 
for the sale of goods which were to be delivered by instalments) 
shows that this is not so; what that decision shows, and that 
in the present case underlines, is that in order to fix the allega- 
tion of repudiation upon a party to a contract, the party 
relying upon the allegation must prove it up to the hilt. 
In the case of a contract for the sale of land, where time is 
not regarded as of the essence unless it is so made by the 
contract itself or by notice served at a subsequent date, this 
burden of proof is extremely difficult to discharge. 

As regards the claim to rescission, the defendant had in this 
case accepted a conveyance of part of the land which was the 
subject-matter of the contract. As a matter of construction 
it was not possible to regard the contract as a series of indepen- 
dent or severable contracts, each relating to one of the 
specified plots of land and to the instalment of purchase money 
the payment of which, it had been stipulated, was to precede 
the conveyance of that particular plot. The contract, 
therefore, being indivisible, and it being impossible to put the 
parties back in statu guo, the remedy of rescission was not 
available to the plaintiff. The learned judge expressed some 
surprise at the paucity of authority on this point, there being 
only two cases in the books, apparently, dealing with rescission 
as a remedy where there has been a failure to perform a 
contract. But these cases show that whatever the circum- 
stances in which the remedy of rescission is claimed, whether 
for failure to perform or, as of course is the far more usual case 
in which the remedy is sought, for fraud or the like, the 
condition that a complete restitutio in integr um is still possible 
is equally important. 





SOCIETIES _ 


The Soricirors’ MANAGING CLERKS’ ASSOCIATION has again 
arranged for the coming winter a series of classes for junior law 
clerks. They will be held in the Lord Chief Justice’s Court, at 
the Royal Courts of Justice, Strand, W.C.2, on each Monday 
evening at 6.15 p.m., commencing on Monday, 17th October. 
Applications for further particulars and for tickets (the issue 
of which may have to be limited) should be made to the hon. 
secretary, at the offices of the Association, Maltravers House, 
Arundel Street, Strand, W.C.2. 


The annual conference of the NATIONAL ASSOCIATION OF 
SHops Acts Inspectors will be held on 27th and 28th September 
at The Sun Lounge, Winter Gardens, Cliftonville, Margate. 
Among papers read will be a survey of the Final Report of the 
Gower’s Committee of Enquiry into Health, Welfare and Safety 
in Non-Industrial Employment and Hours of Employment of 
Juveniles, by Mr. G. M. Butts, solicitor, the editor of Wilkinson's 
latest edition of ‘“‘ The Shops Acts, 1912-1938.” 








574 THE 


Landlord and Tenant Notebook 





SOLICITORS 


JOURNAL September 10, 1949 


INJURY TO THE REVERSION 


WHEN writing on “ Damages for failure to reinstate,’ on 
30th July (93 Soi. J. 493), the occasion being the decision in 
James v. Hutton and J. Cook and Sons, Ltd. (1949) W.N. 304; 
93 Sot. J. 551 (C.A.), I noted that in that case the court 
reached its conclusion without the assistance of the Landlord 
and Tenant Act, 1927, s. 18. Essentially, the cause of action 
in that case was breach of an undertaking to restore premises 
to the state in which they had been before alterations, 
sanctioned by the plaintiff, had been carried out ; and it 
was held that, whether or not the section applied, the failure 
to prove consequential financial loss disentitled him to 
damages. I now propose to discuss a case decided by 
Lynskey, J., a few weeks earlier, Landeau v. Marchbank 
1949) 2 All E.R. 172, in which the learned judge, arriving 
at a similar decision in the case of an ordinary claim for 
dilapidations, based his reasoning partly on a_pre-1927 
decision. 

The property concerned in Landeau v. Marchbank was a 
building which, on the determination of the lease containing 
the covenants to repair, was sold at a “ good” price “ for 
conversion into two flats and two maisonettes’”’; or, as the 
judgment puts it, “ alterations were then in contemplation 
and, indeed, authorised—to transform the premises into 
two flats and two maisonettes.”” The cost of doing all repairs 
which should have been done if the covenant had been 
observed was estimated at {242. The master to whom the 
assessment of damages was referred found that such repairs 
as had not been rendered valueless by the conversion scheme 
would cost {148 5s.; and the master held that the value 
of the reversion had been diminished by that amount. On 
motions to accept or vary the report or remit the matter for 
reconsideration the defendants contended that there was 
in fact no evidence of any diminution of the value of the 
reversion. Their argument was that, in order iu succeed, 
the plaintiff in such a case must either give evidence of a 
difference in value of the reversion without the repairs and 
its value if the property had been in good repair, or evidence 
that the price obtained was influenced by the property being 
in a bad state of repair or not in a better state. Lynskey, J., 
accepted this contention, citing Whitham v. Kershaw (1886), 
16 Q.B.D. 613 (C.A.), and relying on Espir v. Basil Street 
Hotel, Ltd. (1936), 80 Sor. J. 894 (C.A.), in which it was 
applied, and on Salisbury v. Gilmore |1942) 2 K.B. 38 (C.A.), 
in which the last-mentioned authority was followed. 

Ixamining the position critically, one finds that Whitham 
v. Kershaw was an action for waste, not for breach of covenant, 
and that it was brought during, and not at the conclusion of, 
the term. It is true that mention is made of an implied 
covenant not to commit waste, but the existence of such a 
covenant was negatived in Defries v. Milne 1913) 1 Ch. 98, 
showing that a right of action for waste could not be assigned 
because waste was a tort. The defendant in Whitham v. 
Kershaw had removed soil from demised moorland, and at 
first instance the learned judge had calculated damages by 
reference to the ultimate cost of replacement. The Court of 
Appeal held that he was wrong, and reduced the amount to 
one representing injury to the reversion. This should be 
ascertained, Lord Esher, M.R., said, by asking skilled valuers 
to say how much the property had diminished in value ; 
it would be wrong to say that the reversionary value had 
necessarily been diminished by the cost of restoring the 
property to its original condition. 

The facts of Espir v. Basil Street Hotel, Ltd., had more 
in common with those of the recent case, for what was 
complained of was breaches of covenant, albeit covenants 
not to make alterations. But differences include the circum- 
stances that the action was brought by a mesne tenant 


and that, as in the case of Whitham v. Kershaw, it was brought 
during the term. It was, I would submit, when thinking 
of the second-mentioned feature that Slesser, L.J., spoke 
of the “ principle’ enunciated in Whitham v. Kershaw 
by which depreciation in the value of the reversion is to be 
the measure of damages. 

In Salishury v. Gilmore the facts were that before and 
when a fourteen-year lease expired in September, 1939, 
the landlord had intended to demolish the premises, and had 
so informed the tenant; a few days after the expiration 
date the idea was abandoned. The action was for dilapida- 
tions, and the issue depended on the true interpretation of 
the badly worded second part of the Landlord and Tenant 
Act, 1927, s. 18 (1): in particular no damages shall be 
recovered if it is shown that the premises would at or shortly 
after the termination of a lease have been or be pulled down. 
All three lords justices decided this issue in the tenant’s 
favour. But MacKinnon, L.J., went further, deciding that 
on the evidence the tenant was entitled to succeed on: the 
first part of the subsection : damages not to exceed the amount 
(if any) by which the value of the reversion is diminished. 
The evidence-in-chief given by the plaintiff's surveyors 
was that repairs would cost 4371, and, according to one of 
them, this represented the depreciation. But in cross- 
examination the other said that he could not answer as to 
depreciation : all he had done was estimate the cost of repairs ; 
and the first had admitted that the only real value of the 
premises was the site value (“‘ you would get as much for the 
site as for the site with the building on it ’’). 

Now in Landeau v. Marchbank “ no witness called before 
the master gave any evidence that there had been a deprecia- 
tion in the value of the reversion, and not one of the experts 
called attempted to quantify any depreciation in that value ”’ 
thus the judgment. And the learned judge proceeded : 
‘In those circumstances, I am compelled to hold that there 
was no evidence before the master of any depreciation in 
the value of the reversion. That being so, it seems to 
me that the master’s report cannot be supported.” 

The passage isof the utmost importance not only as indicating 
the ratio decidendi but also as showing the limitations of the 
new authority. The lesson is that covenantee landlords must 
no longer be content to instruct surveyors to estimate the 
cost of repairs. But the decision (note the “I am 
compelled . . .”’) ma¥ be said to deal with burden of proof 
rather than with the law of dilapidations. Whether one could 
apply it to other claims is a matter I do not wish to discuss, 
e.g., Whether there is any presumption that a motor vehicle 
damaged by reason of the negligence of the driver of another 
was on its way to the car-breakers, and whether this would 
affect the measure of damages. But it is interesting to 
observe that the judgment cannot readily be reconciled with 
what may be called a dictum of Lord Goddard, C.J., delivered 
just over a month later in James v. Hutton, supra. For, 
in order to emphasise the view taken about the measure of 
damages for breach of a covenant to restore on request, 
the learned Lord Chief Justice said that there was no analogy 
between the rule applicable in such a case and that applicable 
to a claim tor failure to deliver up in good repair—for in the 
latter case ‘a landlord must suffer some damage at least 
as long as the house remained in existence. Instead of 
getting a house in a perfect state of repair he got one which 
was dilapidated. Presumably a house in good repair would 
fetch more than one which was out of repair.” In weighing 
this dictum, regard must, however, be had to the fact that 
the judgment went on to cite Joyner v. Weeks 1891) 2 Q.B. 31 
(C.A.), Le., a pre-Landlord and Tenant Act, 1927, authority. 

R. B. 





Mr. Kenneth Sanders, solicitor, of Doncaster, was recently 
married to Miss Enid M. Argyle, of Barwell, Leicestershire. 


Mr. John Harry Weatherhead, solicitor, of Keighley, was 
married on 3rd September to Miss Elizabeth Halford, of Ilkley. 
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HERE AND THERE 


PLAYS FROM AN IRISH JUDGE 


WHEN I was on the subject of legal playwrights lately a 
slip of the memory betrayed me into an egregious omission, but 
I was soon jerked back to recollection by the news of the 
production of ‘‘ Fading Mansion’ at the Duchess Theatre. 
How came I, even for a moment, to forget that Donagh 
MacDonagh is a District Justice in County Wexford (which 
in Eire is a near equivalent to a county court judge over here). 
It was about two years ago that this new planet swam into the 
ken of the London playgoer with ‘‘ Happy as Larry,” a play in 
verse, in which fantasy, humour, subtlety, blending in a robust 
and spontaneously original mind, produced an entertainment 
which was sui generis, in a class of its own. ‘The discerning 
discovered it in the congenial and intimate atmosphere of the 
little Mercury Theatre at Notting Hill and soon it was promoted 
to the West End and the Criterion Theatre. Now a musical 
version has found its way to New York. One scarcely knows 
whether to say that the author has just been there between 
cases, in connection with the production or that he heard some 
cases in Wexford between plays, before coming on to London for 
the first night of “‘ Fading Mansion.’’ I confess (not having seen 
it yet) toacertain puzzlement as to what such an original genius 
was after in tuning his native woodnotes wild to a French pipe 
even if he did bring it over to the western wilds of the County 
of Mayo, for this is an adaptation from the French prose of 
Jean Arnouilh’s ‘‘ Roméo et Jeannette.”” Could anyone have 
translated ‘‘ Happy as Larry” into a French idiom ? Well, on 
second thoughts, perhaps Michel St. Denis and the Compagnie 
des Quinze before the war could have done it. (He is as 
brilliantly full of ideas as ever and he might like to try.) As to 
‘Fading Mansion,”’ I wish it full success, but I look forward 
with far more confidence to enjoying the new verse play that 
MacDonagh has just finished, ‘‘ Sweet is the Music.” 


THE PLAYS OF SIR PATRICK 


WitTH such by-ways to wander in, life in the law in Ireland 
has much to be said for it that could not be said for life in the law 
in England, though even here those who know the way can 
occasionally slip away from the Bear Garden to the Muses’ Grove. 
Anthony slope is supposed to have been illuminated by the 
inspiration (it was so sudden as to be hardly less) of ‘‘ The Prisoner 


of Zenda ’”’ while walking back from Westminster County Court. 
No one knows how Sir Patrick Hastings managed to find time to 
earn a professional income well and truly within the five figure 
class and write plays as well. The first one, ‘“‘ The River,” it is 
true, took twenty years to finish. He has told us ail about it 
himself: ‘‘ Strangely enough, I never grew entirely sick of it, 
in spite of the fact that there were long periods when it lay 
forgotten in a drawer, but whenever a financial crisis arose, and 
such things arose with remarkable regularity, out it came again, 
and it never failed to bring me comfort.”’ It was produced in 1925 
at the St. James’s Theatre, but it did not catch on. Then 
Gerald du Maurier induced him to try again and “ Scotch Mist ”’ 
was composed in a Long Vacation. That was put on at the 
St. Martin’s Theatre. It got bad reviews, but was a great 
success, at the height of which the author was with difficulty 
restrained from pasting across the boards ‘‘ House Full: ‘ This 
is the worst play I have ever seen,’ St. John Ervine.” 


REGULAR SEQUENCE 
SrNcE then a Hasting’s play has been a regular, if not a frequent, 
occurrence in the theatrical world. ‘‘ The Moving Finger,”’ 


“Slings and Arrows,” ‘ Escort,” ‘“ The Blind Goddess,’’ have 
all been proof (if proof were needed) that their author was more 
than just a forensic facade. ‘‘ Escort,’’ at the Lyric, came out 
in the difficult war years. It was hard in those days to assemble 
a cast of men and the Admiralty, too, had to “ vet” it for 
verisimilitude. About ‘‘ The Blind Goddess ”’ there were no 
such difficulties. For Sir Patrick it was a “‘ home ”’ match on his 
own ground and he could treat the court scene with all the 
irreverence he chose. Laymen abide our question, he is free. 
Incidentally I have remembered another legal dramatist who had 
slipped my memory, Thomas Norn Talfourd, the friend of 
Dickens, who became Talfourd, J. His was an age of earnest 
tastes and he scored a great (though, to the present generation, 
unaccountable) success with his verse tragedy of ‘‘ Ion,’’ produced 
in 1835, but after that ‘‘ The Athenian Captive ”’ and ‘‘ Glencoe 
on the Fate of the MacDonalds’’ went downhill rather than up. 
In 1849 he became a judge. Weare unlikely to see any centenary 
revivals to commemorate him as a dramatist—even at Edinburgh 


RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL] 


Minimum Scales of Conveyancing Charges 


Sir,—Referring to Mr. H. O. Robert’s letter in your journal 
for the 3rd instant, is not the crux of the issue whether or not 
the proposed introduction of minimum scales is likely to be 
productive of good or evil consequences on a broad view ? 
Whether any particular course of action is in itself good or 
bad is essentially dependent on the motive which actuates it. 
The nature of the consequences of the same course of action 
is capable of being divorced from motive and must be judged of 
in the light of its actual effects. 


The motive for the proposed introduction of the scales is, 
I submit, essentially selfish ; none other than the profit motive. 
Perhaps this is not of itself sufficient ground for condemning 
the project and rejecting it out of hand but when one closely 
examines the probable consequences of the scales one is bound to 
reject them as being unwarranted interferences with liberty of 
action, unjustified restriction of the scope of those now rare 
qualities of compassion, benevolence and humanity, and, perhaps 
above all, the introduction of a most dangerous precedent. 
As regards the effect of the scales upon the status and well-being 
of the profession as a whole, the only justification which has 
ever been seriously advanced is that they will enable solicitors 
to maintain a proper standard of living and thereby tend to 
reduce defalcations. There is room for doubting the accuracy 
of this proposition but even assuming such accuracy surely some 
less distasteful means could be found of achieving the same object. 
Would not the introduction of arule requiring practising solicitors to 
employ and adequately remunerate a fair proportion of admitted 
Staff be likelier to have the same effect on a broad view and at 
the same time tend to avoid the accusation of selfish motives ? 


The points raised in Mr. Robert’s letter are capable of being 
easily disposed of. First, to describe as propaganda individual 
views put forward in a professional journal with any coalescence 
is a complete travesty of the facts. Secondly, to assume that to 
charge less in any case is to tout or unfairly attract business 
indicates (quite apart from an intolerant and somewhat jaundiced 
outlook) a failure to appreciate the distinction between under- 
charging from a perfectly proper motive and undercutting from 
an improper one. Thirdly, what appears at first sight to bea 
majority often proves on a closer consideration of the matter to 
be a forceful and well organised minority of self-seekers with a 
personal interest at stake. Finally, if everyone in the south-west 
is so pleased with the proposed scales I would suggest that they 
keep them there. 

If, upon a truly representative poll, it should prove that an 
overwhelming majority of the profession are in favour of the 
proposed new rules (as distinct from the maintenance of the 
present position under the 1936 Practice Rules) then a case might 
be made out for altering the law and the remedy of the adamant 
minority would be to seek some other occupation, perhaps less 
exacting, more satisfying and more free. 

Preston. T. Ricsy. 


Horizontal Homes 


Sir,—Your correspondent A. E. Hamlin will find a precedent 
for the conveyance of a freehold flat on p. 727 of the 
“ Encyclopedia of Forms and Precedents,” vol. 15, Third Edition. 

M. G. STANNARD. 
Leicester. 





Mr. R. G. LickroLp, deputy town clerk of Bromley, has been 
appointed town clerk of Weston-super-Mare. 


Mr. H. J. Owen, clerk to Merioneth County Council, has been 
appointed a Deputy Lieutenant of the county. 
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NOTES OF CASES 


COURT OF APPEAL 
CRUELTY: TEST OF INSANITY 
White v. White 


Bucknill, Asquith and Denning, L.JJ. 
4th July, 1949 


DIVORCE : 


Appeal from Judge Archer, K.C., sitting as a Divorce 
Commissioner. 

The appellant husband petitioned for divorce on the 
ground of his wife’s, the respondent’s, cruelty. By her 


answer the wife denied the cruelty and alternatively pleaded 
that, if she had been guilty of the alleged acts, she did not 
know the nature or quality of them, and she asked for the 
petition to be dismissed. On the evidence before him, the 
Commissioner said the sole issue was whether the acts of alleged 
cruelty were attributable to insanity. A person was not 
responsible for acts of insanity as the law understood that word. 
On the question whether the wife was really responsible for her 
actions he declined to apply the test in Macnaghten’s Case 
(1843), 10 Cl. & F. 200: was the prisoner at the time of 
committing the act labouring under such a defect of reasoning 
from disease of the mind as not to know the nature and quality 
of the act which he was doing: or,if he did knowit, did he know 
that what he was doing was wrong ? The Commissioner asked 
himself whether, on the evidence as a whole, the wife was respon- 
sible for her acts of cruelty, and in answering that question he 
applied the test whether the wife was normal or had some physical 
derangement which made her abnormal. In dismissing the 
petition the Commissioner said that, in his view, when the wife 
did the acts complained of, she knew more or less what she was 
doing and she should have controlled herself, and that the acts 
which she did were in fact cruel; but he thought that it would be 
wrong to make any assumption that she intended the consequences 
of them. He therefore dismissed the petition. The husband 
now appealed. 

BUCKNILL, L.J., said that he understood the basis of the 
Commissioner’s decision to be that, although in his judgment 
the wife knew the nature of the acts which she was doing, 
her knowledge was not based on a normal but on a diseased 
state of mind, and was not, therefore, knowledge in the usual 
sense of the word. It therefore seemed clear that the Commis- 
sioner considered that the test of insanity laid down in Macnaghten’s 
Case, supra, did not apply. The question was whether the rule 
laid down in that case or some rule similar to it applied in a case 
of cruelty such as the present. It was contended for the husband 
that the test whether the wife was responsible for her actions 
was the same in a petition for divorce on the ground of cruelty 
as it would have been if the acts of cruelty had formed the basis 
of a criminal charge of injury to the husband, and that by the 
test laid down in Macnaghten’s Case, supra, she would have been 
responsible because the evidence showed that she knew quite 
well the nature of her acts and that what she was doing was 
wrong. For the wife it was contended that the rule ought not 
to be extended to the case of a petition for divorce because the 
rule was now regarded by scientific thought as unsatisfactory 
and harsh. His lordship referred to Hanbury v. Hanbury [1892] 
P, 222 and Astle v. Astle [1939] P. 415, and said that if the wife 
deliberately behaved to her husband in a way which was not in 
itself quite irrational, and in circumstances which indicated that 
she knew what she was doing and that her conduct was wrong, 
and if that treatment had the natural result of injuring her 
husband’s health, then all the elements seemed to be present 
to show that she treated him with cruelty. In the circumstances 
he was in favour of allowing the appeal. 


AsguiTH, L.J., agreeing, said that he was not prepared to hold 
that in divorce proceedings insanity was never a defence to a 
charge of cruelty. 

DENNING, L.J., also agreeing, said that, in his opinion, insanity 
of itself was no answer to a petition for divorce on the ground of 
cruelty unless the petitioner knew that the conduct was due to 
mental disease. He was averse to introducing the tests 
of the criminal law into the civil code. Appeal allowed. 
Decree nist. 

Leave to appeal to the House of Lords. 


APPEARANCES: Dutton Briant (William P. Webb, for Willett 
and Phillips, Bexhill) ; Stuart Horner (Official Solicitor). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law. } 


DEBTOR’S PETITION: NO PROVABLE 
DEBTS 
In re Dunn; Official Receiver v. Dunn 


Sir Raymond Evershed, M.R., Somervell and Denning, L.JJ. 
13th July, 1949 

Appeal from the Divisional Court in Bankruptcy. 

A debtor owed a bookmaker £1,610 as the result of gaming 
transactions. He agreed with him that in consideration of the 
bookmaker’s refraining from taking proceedings against him in 
the police court or county court and having him posted as a 
defaulter, he would submit to an award of the Northern Book- 
makers Protection Association, Ltd., which found that he should 
pay the bookmaker £1,610. On 31st August, 1948, the book- 
maker issued a writ against the debtor who, on 13th September, 
1948, filed his own bankruptcy petition; on the same day a 
receiving order and an adjudication order was made against 
him. On 14th October, 1948, the bookmaker’s solicitors wrote 
to the Official Receiver (who was appointed trustee in bankruptcy) 
that there was a binding contract to pay the claim, but later 
they informed the Receiver that their clients did not intend 
to prove in the bankruptcy though they were unwilling to release 
the debt under seal. The only proof of debt lodged in the 
bankruptcy was for income tax amounting to some /33, but as 
a result of subsequent correspondence the Inland Revenue 
Commissioners were prepared to withdraw their claim and to 
continue the collection of tax from the debtor’s earnings under 
P.A.Y.E. As the bookmaker’s claim was unlikely to be admitted 
even if a proof had been lodged, there were in the bankruptcy 
no known creditors having provable debts, and the Official 
Receiver applied to the registrar for an order rescinding the 
receiving order, annulling the adjudication order and dismissing 
the bankruptcy petition. The learned registrar, and on appeal 
the Divisional Court in Bankruptcy (Romer and Jenkins, JJ.), 
dismissed the application and held that the filing of the petition 
was not an abuse of the process of the court (93 Sot. J. 388). 

Sir RAYMOND EVvERSHED, M.R., said that the question was 
whether the court should annul the bankruptcy petition pursuant 
to s. 29 of the Bankruptcy Act, 1914, on the ground that the 
debtor ought not to have been adjudged bankrupt. The book- 
maker and his advisers entertained the view that the case was 
taken out of the ambit of the Gaming Act, 1845, and the debt 
had become enforceable ; that view was expressly stated in their 
letter dated 14th October, 1948. Whether or not that con- 
tention was right seemed to be a matter which, at any rate, 
required some investigation. The debtor might have been 
seriously perturbed about what to do; to plead the Gaming Act 
and fight the action was obviously a matter causing expense 
beyond the limits of his financial resources. It need not be 
affirmatively shown that there were at the date of the bankruptcy 
debts which were enforceable and from which there was no escape. 
It followed from In re Painter ; ex parte Painter [1895] 1 Q.B. 85, 
that there was no ground for saying that a debtor who filed a 
petition in order to protect himself from evils which he might 
otherwise suffer and not with any benevolent intention in benefit- 
ing his creditors by securing a fair distribution of assets, was 
to abuse the process of the court. 

SOMERVELL, L.J., agreed. 

DENNING, L.J., agreed and added that the test was not the 
enforceability of the debt ; even if the debt was unenforceable, 
nevertheless if the debtor honestly believed on reasonable 
grounds that he was unable to pay the debt, the adjudication 
was good and should not be annulled ab initio. 

Appeal dismissed. 

APPEARANCES: V. R. Aronson, K.C. (The Solicitor, the Board 
of Trade) ; Oliver Lodge (Hyde, Mahon & Pascall, for Soden- 
Bird, Newcastle-upon-Tyne); A. F. Maurice Berkeley (The 
Solicitor, Inland Revenue). 

(Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law. } 


BANKRUPTCY : 


ESTATE AGENT: RIGHT TO COMMISSION 
E. P. Nelson & Co., Ltd. v. Rolfe 
Bucknill, Cohen and Asquith, L.JJ. 27th July, 1949 
Appeal from Willesden County Court. 


The defendant’s husband wished to sell their house at 
Wembley. The proposed sale was placed in the hands of agents. 


Before those agents had effected a sale the owners placed the house 
also in the hands of the plaintiffs. The latter introduced a person 
able, ready and willing to buy, but in the meantime a purchaser 
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introduced by the first agents had been given an option to buy 
within twenty-four hours and had later bought the house. 
Completion of the contract took place after the introduction by 
the plaintiffs. The plaintiffs claimed commission under the 
following contract: ‘‘ I hereby instruct [the plaintiffs) to offer 
for sale the property described above on the understanding that 
in the event of [their] introducing to me a person able, ready and 
willing to purchase the property on the terms indicated above, 
or on terms subsequently authorised by me, I will pay them 
immediately upon such introduction commission ” on a prescribed 
scale. That was signed by the defendant. The county court 
judge held that the commission contract must be read so as to 
make it reasonable in a business sense ; that the promise was to 
pay commission on the introduction of a person, able, ready and 
willing to purchase ; but that if the property had already been 
sold to somebody else an intending purchaser could not be 
“able ’’ to purchase. 

BUCKNILL, L.J., said that in his opinion the words of the 
contract were too plain for the defendant to escape liability. To 
give business efficacy to the commission contract, certain terms 
must be implied into it. One was that, if, before the plaintiffs 
introduced a person, their authority were withdrawn, no com- 
mission should be recoverable. If the defendant had kept in 
mind the stringent terms of the contract which she had signed 
she could have telephoned her withdrawal, and all the trouble 
would have been avoided. Another term to be implied must be 
that the property had not already been sold before the intro- 
duction was made, The county court judge, however, had gone 
farther and thought that, if the property had been taken off the 
market by some business, but not legal, arrangement, commission 
would not have been payable ; but that was going too far. The 
property had either been sold or not been sold at the time of the 
introduction. Here the commission contract was still in 
existence at that time. 

CoHEN and Asguitn, L.JJ., agreed. Appeal allowed. 

APPEARANCES: G,. R. F. Morris (W. R. Bennett & Co.) ; 
F. L. Clark (Mawby, Barrie & Letts). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
CONTRACT: SECRET BRIBE 
Industries & General Mortgage Co., Ltd. v. Lewis 
Slade, J. 11th July, 1949 

Action. 

The plaintiff company introduced to the defendant a person 
willing to lend him £45,000, repayable with interest within three 
months. For that introduction the company’s terms were 
} per cent. commission on the sum lent. If the loan was for 
more than three months their charge was 1 per cent. In fact 
the defendant repaid the loan after eight months. The plaintiffs 
therefore claimed £225, being a further } per cent. The 
defendant counter-claimed for the return of the £225 already 
paid, on the ground that the company had paid a secret bribe 
or commission of £75 to the defendant’s agent. Slade, J., was 
unabl> to decide on the evidence the exact terms, } per cent. or 
1 per cent., on which commission was intended to be payable, but 
he found that a secret commission had been paid in circumstances 
entitling the defendant to his remedy, although the company’s 
representative had no dishonest motive in paying the £75. 

SLADE, J., said that, in view of the uncertainty with regard 
to the amount of the commission, he must decide what it was 
reasonable that the defendant should pay. For the purposes of 
the civil law a bribe meant nothing more than the payment of a 
secret commission, and the payment of a secret commission meant 
nothing more than that (1) the one party made the payment to the 
agent of the other; (2) he made it knowing that the payee was 
acting as the agent of the other party; and (3) he failed to 
disclose to the other party that he had made that payment : 
see the Court of Appeal’s decision in Hovenden and Sons v. 
Millholff (1900), 83 L.T. 41. It appeared from the observations 
of Romer, L.J., there that, once the giving of a bribe was estab- 
lished, then (1) there was an irrebuttable presumption that it 
was given to induce the agent to act favourably to the payer and 
thereafter unfavourably to the principal; (2) the court would 
presume in favour of the principal and as against the briber ard 
the payee agent that that agent was influenced by the bribe and 
that presumption was irrebutable; and (3) if the agent were 
a confidential buyer of goods for his principal from the briber, 
the court would assume against the briber that the price of the 
goods was loaded as against the purchaser at least by the amount 
of the bribe. Applying those principles, it must be assumed 
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against the company here that, if their manager had not paid the 
bribe of £75, they would have accepted as their commission £75 
less than the £225 which they did accept. Therefore the sum 
which they would have accepted if they had not paid the bribe 
would have been £150, which in the circumstances of the case 
must be deemed to be a reasonable sum payable for their 
services. Action dismissed. Judgment for £75 on counter-claim. 

APPEARANCES: Neil Lawson (Cosmo Cran & Co.) ; Llovd 
Jones, K.C., and H. Vester (Kingsley, Napley & Co.) 


(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


DIVISIONAL COURT 
ROAD TRAFFIC: LIMITED TRADE LICENCE: TOWING 
LOADED TRAILER 
Carrimore Sixwheelers, Ltd. v. Arnold 


Lord Goddard, C.J., Oliver and Stable, JJ. 
Isth July, 1949 

Case stated by the metropolitan magistrate sitting at Old 
Street magistrate’s court. 

The appellant company were charged, as the holders of a 
limited trade licence, with using a motor-tractor under the licence 
and failing to observe proviso (b) to reg. 30B (1) of the Road 
Vehicles (Registration and Licensing) Regulations, 1941, by 
carrying goods (not being the ordinary form of ballast) for a 
purpose other than that of testing the vehicle, contrary to 
reg. 30B (2). A lorry which was not new and was_ not 
fitted with a body was used by the company to tow a new trailer, 
on which a similar new trailer was laden, to the docks for export. 
The company were operating the lorry under a limited trade 
licence. By reg. 30, headed ‘‘ Limited Trade Licences,”’ of the 
regulations of 1941: ‘‘ The following set of regulations shall 
apply to limited trade licences, that is to say . 
B—(1) Subject to the observance and fulfilment of the provisos 
hereinafter contained the holder of a limited trade licence may 
use any vehicle for which such licence is appropriate on a public 
road under that licence for any one or more of the following 
purposes Provided that . . . (b) No vehicle which is 
being used upon a public road under a limited trade licence shall 
carry or convey any goods or load whatsoever except such load 
as it may be necessary to carry for the purpose of testing the 
vehicle. Any such load shall consist solely of some ordinary form 
of ballast such as sand, gravel, scrap iron or the like and no other 
purpose other than that of testing the vehicle shall be served by 
such conveyance Provided further that for the duration 
of the present war it shall not be an infringement of this regulation 
(i) for a new vehicle used under a limited trade licence in the course 
of its delivery to a purchaser or to a port for export to carry any 
load so long as that load is not carried for hire or reward ss 

It was contended for the company that the facts did not 
disclose that any goods whatever had been carried by the tractor 
lorry ; and that if, contrary to their contention, the facts amounted 
to a carrying of any goods, the trailers were in course of delivery 
to a port for export within the last-mentioned proviso. It was 
contended for the prosecutor that it was immaterial that the 
word “carry ’”’ alone was used in the information, and that the 
drawing of the trailers came within the information as worded ; 
and that the second proviso had no application to the facts ot 
the case. The magistrate, being of the opinion that the facts 
amounted to a carrying of one or both of the trailers, and that the 
second proviso had no application to the facts, held the offence 
proved and fined the company £10. The company appealed. 

Lorp Gopparp, C.J., said that it was clearly sufficient that 
the information charged the company with “ carrying '’ and 
not with ‘“‘ conveying ”’ the trailers, for the two words were 
interchangeable in the regulations. It could not be said that this 
lorry—a mechanical horse ’’—was not being used in contra- 
vention of the conditions attaching to a limited trade licence, 
for it was the licensed lorry and not the towed trailer which was 


carrying the second trailer. Neither trailer could be said to be 
part of the lorry. As for the second proviso, assuming that the 
country was still in a state of war with some of the belligerents 
because no definite peace treaty had yet been made with Germany, 
this was not a new vehicle. The towing meant that if a new 
vehicle were being driven to the docks for export the new vehicle 
must have some goods in it. That did not apply here. The 


appeal failed. 
OLIVER and STABLE, JJ., agreed. Appeal dismissed. 
APPEARANCES : Charles Lawson (Tyrrell Lewis & Co.); Gattie 
(The Solicitor, Metropolitan Police). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law 
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COURT OF CRIMINAL APPEAL 
“ RESORTING ”: RUNNERS TAKING 
AS AGENTS 
R. v. Way; R. v. Sherman 
Lord Goddard, C.J., Streatfeild and Devlin, JJ. 
11th July, 1949 


Appeals against conviction. 


BETTING : BETS 


The two appellants were employed as clerk and office manager 
ofa company carrying on a betting business. On 10th November, 
1948, certain persons, called ‘“‘ runners,”’ received at the company’s 
office an instrument known as a betting clock, which enabled the 
runner to record beyond the possibility of fraud the exact time 
at which he received a betting slip from a punter. The runner, 
having received slips in relation to a race, put them in one or 
more bags and inserted the bags into the clock, thereby registering 
the time of insertion so that there could be no doubt whether or 
not the bets were taken before the result of the race could be 
known. The runners then returned with the clocks to the 
company’s office later in the day in question. The company 
was indicted for using an office in its premises at Cardiff for the 
purpose of “ betting with persons resorting thereto ’’ and for 
another offence against s. 1 of the Betting Act, 1853. The 
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appellants were charged with aiding and abetting in the com- 
mission of those offences. All the defendants were convicted 
on both charges. 

The company’s appeal was allowed on a preliminary point of 
procedure (ante, p. 526). That of the personal appellants now 
came on for argument. 

Devin, J., delivering the judgment of the court, said that it 
was common ground that the runners “ resorted ’’ to the office, 
but that the punters did not. Accordingly, the only question 
was whether the runners resorted to it “ for the purpose of 
betting.”” It appeared to them (their lordships) that the natural 
inference to be drawn from the facts was that the runner was the 
agent of the company to make bets ; that he made the bet when 
he accepted the slip and put it in his clock—acts which took 
place outside the company’s office ; and that he resorted to the 
office for the purpose of giving an account of his transactions and 
not for the purpose of betting. His lordship, having held that 
the jury had been misdirected with regard to the other offence 
charged, said that the appeals must be allowed. 

APPEARANCES: Beyfus, K.C., and Roderic Bowen (Field, 
Roscoe & Co., for Stuart Hallinan, Hill & Mackintosh Thomas, 
Cardiff); Arthian Davies, K.C., and M., Evans (The Town Clerk, 
Cardiff). 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 
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NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. Frank WyNDHAM 
Hirst, at present Assistant Public Trustee, Public Trustee in 
succession to Sir Reginald Whitty, who is to retire on medical 
grounds. Mr. Hirst’s appointment dates from 19th September. 


Mr. D. O’ Donovan, Assistant State Solicitor since 1932, has been 
appointed Chief State Solicitor of the Republic of Ireland, in 
succession to Mr. Michael O’Corrigan, who. retired on 


Ist September. 

Mr. JouHN HiLton, town clerk and _ solicitor to Dunstable, 
has been appointed clerk and solicitor to Whitby Urban Council 
in succession to the late Mr. V. Seaton Grey. 

Mr. T. U. Lippe has been appointed clerk to Clitheroe 
justices on the resignation after twenty-six years’ service of 
Mr. J. H. Ramsbottom. Mr. Ramsbottom will continue to serve 
as clerk to the county magistrates. 

Mr. E. Loveys, assistant solicitor to Chichester City Council, 
has been appointed assistant solicitor to Norwich County 
Borough. 


Wills and Bequests 
Mr. Thomas Edward Catterall, solicitor, of Wakefield, a 
former alderman and freeman of the city, left £24,033, net 
personalty £17,554. 


OBITUARY 


Mr. W. P. RICHARDSON 


Mr. William Porter Richardson, formerly senior partner of 
Messrs. Warner, Richardson & Buckley, solicitors, of Winchester 
and Bishop’s Waltham, died on 30th August, aged 81. He was 
admitted in 1893. 

Mr. J. WALKER 

Mr. John Walker, solicitor, of Bawtry, Yorks, died on 
23rd August, aged 95. Mr: Walker, who was admitted in 1877, 
had held many local appointments, among them that of steward 
of the Manor of Tickhill, and that of clerk to the Tickhill Local 
Board. He was an authority on churches and church law. 
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